
Coronavirus
Here are some of the most common 
coronavirus-related queries from our clients 
with our brief guidance. If you would like help 
with these or any other related questions, do 
get in touch with your usual contact, or call our 
helpline on 0113 283 4011.
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What is the Coronavirus Job Retention Scheme?

The Scheme announced on 20 March 2020 set out that the 
Government will cover the costs of 80% of salary (up to a 
maximum of £2,500 per person per month) for individuals 
who are kept on the payroll but not required to work during 
the Coronavirus outbreak (who are referred to as “furloughed 
workers”), instead of being laid off. We understand the term 
“laid off” to refer to redundancies in this context. Guidance 
(which can be found here was initially issued on 26 March 
2020 and subsequently updated on 4, 9, 15 and 17 April 
2020. This clarifies that employers can claim the lower of 
80% of a furloughed employee’s regular wage, or £2,500 a 
month (before tax), plus the associated Employer National 
Insurance contributions and minimum automatic enrolment 
employer pension contributions (i.e. 3%) on that subsidised 
wage.

The Scheme will be open to all UK employers that have 
created and started a PAYE payroll scheme on or before 
19 March 2020, have enrolled for PAYE online and have a 
UK bank account.  Employers will need to contact HMRC to 
apply for a grant.

It needs to be recognised that there are inconsistencies 
between the Government Guidance last updated on 17 April 
and the Treasury Direction (which is linked here) issued on 
15 April 2020 (and of course the Guidance has been through 
various iterations over the last weeks, with requirements and 
points of emphasis changing) on Monday 20 April 2020).  

There were further guidance documents published by the 
Government on 17 April 2020, in preparation for the “go live” 
date of 20 April 2020.  While one might expect the latest 
versions of the Government guidance documents to be in 
final (or near-final) form, there are likely to be further updates 
and clarifications from the Government and its representative 
bodies – despite the portal going live on 20 April 2020.  
We will continue to update this document where material 
changes are made. This guide sets out our best view of how 
things will work (as Noon on Monday 20 April 2020).

How will it work? 

The Treasury Direction states that an employer will need 
to agree with an employee in writing (which may be in 
electronic form such as email) that the employee will cease 
all work and will be designated as a “furloughed worker”. 
Whilst the guidance is less prescriptive, the safest course of 
action will be to ensure that you have written consent from all 
furloughed employees.  Either way, the key is that there must 
be an agreement in place in respect of the furlough leave.

“Furloughed” workers are those who have been “placed 
on a leave of absence”, who are undertaking no work at 
all for their employer or any associated or linked employer 
(including providing services or generating revenue), but 
who have been kept on payroll. The latest updates to 
the guidance confirm that employers are free to consider 
allocating any business critical tasks to staff that are not 
furloughed. 

The guidance recommends caution when making decisions 
about who to furlough to avoid falling foul of equality 
and discrimination laws. Employers will need to submit 
information to HMRC about individuals that have been 
furloughed and their earnings through an online portal, which 
is now “live”.

Further guidance was issued on 17 April 2020, ahead of 
the portal going live.  As such, there are now the following 
guidance documents which employers should be aware of:

1. On Friday night (17 April 2020) the Government 
released two new guidance documents:

a. A high level “step-by-step” guide as to how to make 
a claim,

b.    A guide which explains how to calculate the amount 
of the claim. 

2. In addition, both the employers’ guidance and 
employees’ guidance were updated further on 17 April 
2020 (version numbers five).  

a.    The purpose of the employers’ guidance is to 
provide information about eligibility for the scheme 
– information about the calculation of the claim and 
finer detail has been moved to the document at 
1(b).  

b. The employees’ guidance now actively encourages 
employees to report their employers to HMRC if 
they suspect they are abusing the scheme.

3. A Treasury Direction, made pursuant to the Coronavirus 
Act 2020, was published on 15 April 2020.

Which categories of the workforce are included?

Claims can be made in respect of individuals who were 
on the PAYE payroll on or before 19 March 2020 and who 
were notified to HMRC on a real time information (“RTI”) 
submission on or before 19 March 2020 (i.e. an RTI 
submission notifying payment in respect of that employee 
to HMRC must have been made on or before 19 March 

https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/879484/200414_CJRS_DIRECTION_-_33_FINAL_Signed.pdf) 
https://www.gov.uk/guidance/claim-for-wage-costs-through-the-coronavirus-job-retention-scheme
https://www.gov.uk/guidance/check-if-you-could-be-covered-by-the-coronavirus-job-retention-scheme
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/879484/200414_CJRS_DIRECTION_-_33_FINAL_Signed.pdf
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2020). This includes full-time and part-time employees, and 
employees on flexible, zero-hour or fixed term contracts. 
As well as employees, office holders, salaried members of 
limited liability partnerships, agency workers and “limb (b) 
workers” can be furloughed, provided that they are paid via 
PAYE. Agency workers will need to be furloughed by the 
agency (or umbrella company) that they are engaged by, 
but the guidance suggests that it would be advisable for 
the agency to discuss the need to furlough with any end 
clients involved. Apprentices can also be furloughed and 
can continue to train whilst furloughed, subject to meeting 
appropriate minimum wage requirements.

In order to be eligible, individual employees must be 
furloughed for a minimum period of 3 consecutive weeks.

Employees who were employed as of 28 February 2020, 
were on payroll (i.e. notified to HMRC on an RTI submission 
on or before 28 February) and were made redundant or 
stopped working for the employer after that date can also 
qualify for the scheme, if the employer re-employs them 
and puts them on furlough. It would seem logical that this 
only applies to individuals who were made redundant or 
stopped working as a result of the coronavirus outbreak, and 
not for any other reason. However, the guidance does not 
expressly include such a requirement.  It is not clear whether 
any statutory (and contractually enhanced if applicable) 
redundancy payments or other termination payments will 
need to be repaid as a condition of the employee being re-
hired and placed on furlough. 

If an individual has had multiple employers over the past 
year, has only worked for one of them at any one time, 
and is being furloughed by their current employer, a former 
employer should not re-employ them, put them on furlough 
and claim their wages through the Scheme.  

The latest updated guidance expands on the options 
available to employers dealing with employees on sick leave, 
but there is still some ambiguity regarding this category as 
a result of apparent contradictions in the Treasury Direction. 
The guidance states that employees on sick leave or self-
isolating in line with Government guidance will be able to get 
SSP (subject to other eligibility conditions). Short-term illness 
or self-isolation should not be a consideration in deciding 
whether to furlough an employee, however if an employer 
wants to furlough an employee for business reasons and 
they are currently off sick, they can do so. In that case, 
SSP should cease and the employee would be classed 
as furloughed and paid under the Scheme. The guidance 
also states that employers can decide whether to furlough 

employees who are shielding or on long-term sick leave. 
Claims can be made under both the furlough Scheme and 
the separate SSP rebate scheme (under which 2 weeks 
SSP per employee can be claimed back) for the same 
employee, but not for the same period of time. Finally, the 
updated guidance clarifies that if an employee becomes sick 
whilst furloughed, it is up to the employer to decide whether 
to move them to SSP or keep them on furlough at their 
furloughed rate. If the employee is moved to SSP, employers 
can no longer claim for the furloughed salary but may qualify 
for the separate rebate of up to 2 weeks SSP. If they remain 
furloughed, employers will remain eligible for salary costs 
under the furlough Scheme.

However, the Treasury Direction (which takes precedence) 
suggests that where the employer gives the instruction to 
cease work at a time when SSP is payable or liable to be 
payable to the employee, the period of furlough cannot 
commence until the actual or deemed period of SSP has 
ended. That is so irrespective of whether the employer 
has claimed SSP.  It therefore remains unclear whether an 
employee who is currently off sick and receiving or eligible 
for SSP can in fact be put on furlough.

The latest guidance confirms that employees who are 
shielding (or are required to stay at home because a person 
in their household is shielding) in line with public health 
guidance can be placed on furlough. Previous versions of 
the guidance contained the condition that such individuals 
would otherwise be made redundant, however this stipulation 
has now been removed. Employees who are unable to work 
because they have childcare responsibilities resulting from 
coronavirus can also be furloughed e.g. employees who 
need to look after children).

Employees on maternity, paternity, adoption or shared 
parental leave will receive the normal statutory payments for 
these types of leave if eligible, however if they also have an 
enhanced contractual entitlement, they can be furloughed 
and the employer can claim the enhancement back under 
the Scheme. For employees returning from such statutory 
leave and being furloughed, claims under the Scheme 
should be calculated on their normal gross salary, not the 
pay they received whilst on statutory leave. 

The latest update to the guidance confirms that foreign 
nationals working in the UK on all categories of visas can 
be included, i.e. grants under the Scheme are not counted 
as “access to public funds” which is generally prohibited for 
such individuals.
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Employees who transfer to a new employer under TUPE 
after 19 March 2020 can also be furloughed and claimed for 
under the Scheme. 

Employees on fixed term contacts can be furloughed; their 
contracts can be renewed or extended during the furlough 
period without breaking the terms of the Scheme. 

Claims cannot be made for employees who were hired 
after 19 March 2020, or those who are working on reduced 
hours or for reduced pay. Practically, an employer who has 
already introduced short-time working may wish to bring that 
arrangement to an end and seek to furlough a proportion of 
the workforce instead, thereby bringing them within the ambit 
of the scheme. 

Employees who started unpaid leave after 28 February 2020 
can be put on furlough instead. They should then be paid at 
least 80% of their regular wages, up to the monthly cap of 
£2,500. Although the guidance is not clear on this, it is logical 
that this only applies to individuals who were put on unpaid 
leave as a result of the coronavirus outbreak, and not for any 
other reason. Those who went on unpaid leave on or before 
28 February cannot be furloughed until the date on which it 
was agreed they would return from unpaid leave.

A separate scheme has been introduced for self-employed 
individuals, therefore they should not be included in the 
group of furloughed individuals

What salary will be recoverable?

The guidance confirms that for salaried employees, the 
employee’s actual salary before tax in their last pay period 
prior to 19 March 2020 should be used to calculate the 80%. 
This suggests that any subsequent pay rises, including the 
increases to National Minimum Wage from 1 April 2020, do 
not need to be included in the calculation. If an employer has 
calculated their first claim based on previous guidance, and 
therefore on the employee’s salary as at 28 February 2020 
(and this differs from their salary in their last pay period prior 
to 19 March 2020), employers can choose to still use this 
calculation for their first claim.

Although a previous version of the guidance stated that fees, 
commissions and bonuses should not be included, the latest 
updated versions clarify that any “regular payments” that 
an employer is obliged to pay employees can be claimed, 
including wages, past overtime, fees and compulsory 
commission payments. However, payments that are 
conditional, discretionary bonuses (including tips) commission 
payments, non-cash payments and benefits in kind should be 
excluded from the claim.

For employees whose pay varies: 
• If the employee has been employed for a full twelve 

months prior to the claim, the employer can claim for the 
higher of either:
• the same month’s earning from the previous year; 

or 
• average monthly earnings from the 2019-20 tax 

year. 
• If the employee has been employed for less than a year, 

the employer can claim for an average of their monthly 
earnings since they started work.

• If the employee has been employed for less than a 
month, a pro-rata for their earnings so far can be used 
to claim.

The guidance clarifies that employees are only entitled to the 
national minimum wage, national living wage or apprentice 
minimum wage for the hours they are working. Therefore 
furloughed workers who are not working can be paid the 
lower of 80% of their salary or £2,500 even if, based on their 
usual working hours, this would be below their appropriate 
minimum wage. However, any time that is spent undertaking 
training should be paid at the appropriate minimum rate 
(taking into account the increase in minimum wage rates 
from 1 April 2020). Clearly caution should be exercised so 
that training doesn’t become seen as work.

Once the employer has worked out how much of an 
employee’s salary they can claim for, they must then 
work out the amount of Employer National Insurance 
Contributions and minimum automatic enrolment employer 
pension contributions they are entitled to claim. Guidance on 
how these should be calculated, and working examples, can 
be found on the government’s page.  

Are we required to continue providing benefits for 
furloughed workers? 

The reference salary should not include the cost of non-
monetary benefits, including taxable benefits in kind. Nor 
should benefits provided through salary sacrifice schemes 
(including pension contributions) be included. Where the 
employer provides such benefits to furloughed employees, 
these should be in addition to the wages that are recoverable 
under the terms of the Scheme. 
In some circumstances therefore, employers may wish 
to consult with employees regarding suspending certain 
benefits during the period of furloughed leave, depending on 
the wording of their contracts and relevant policies.
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In the current climate, employees may well be willing to 
agree to temporarily suspend gym memberships and 
childcare vouchers given that they cannot currently use 
these facilities (the latest guidance confirms that COVID-19 
counts as a life event that could warrant changes to salary 
sacrifice arrangements, if the relevant employment contract 
is updated accordingly). However, employees are likely to 
be particularly concerned about any proposed changes to 
health benefits or life assurance, and therefore these should 
be handled sensitively. Further, practical consideration may 
need to be given to the continued provision of company cars, 
particularly where these are provided for business use only.  

Particular care should be taken in relation to the proposed 
suspension of any pension contributions, and bespoke 
legal advice should be taken in relation to any proposal to 
suspend pension contributions for furloughed workers to 
ensure legal obligations around pension entitlements are 
complied with.  The guidance confirms that employers will 
still need to pay employer National Insurance and pension 
contributions on behalf of their furloughed employees, and 
these can be claimed for too. However, additional National 
Insurance or pension contributions made because an 
employer chooses to top up an employee’s salary and any 
pension contributions made that are above the mandatory 
employer contribution cannot be claimed for.

What practical steps should we be taking? 

If employers believe that they will need to make changes to 
the workforce either imminently or in the future, they should 
look at taking the following steps:

• Identify the impact of the economic downturn on the 
business. 

• Given that general employment law isn’t suspended, 
go through the normal cost-cutting analysis: first seek 
to reduce agency staff / reduce variable hours / stop 
unnecessary recruitment, etc.  

• Move to decide which areas would ordinarily be subject 
to redundancy / lay-off proposals (because of reduced 
need for work flowing from Coronavirus). 

• Consider who is caught by the proposals and include 
them in the group to be furloughed.

• Make a commercial decision on whether to top-up 
salaries to full pay during the period of furlough (there 
is no obligation to do so), or only offer to pay the 80% 
recoverable from the Government under the Scheme. 

• Adopt a process akin to a typical redundancy selection 
mechanism, i.e. focus on business need/skills/best 
workers etc. 

Once employers have made those provisional selections, 
they will need to consider starting communication and 
consultation. As stated above, to be eligible for the grant 
under the Scheme, employers must reach written agreement 
with their employees that they have been furloughed, and 
that all work will cease during the period of furlough, and 
the latest updates to the guidance state that a record of this 
communication must be kept for 5 years. 

It is likely that employees will be more inclined to agree 
to being designated as “furloughed workers” than the 
alternatives, which are likely to include redundancy. 
Furloughed workers will need to be made aware that they 
may be required to report to work at any point on short-
notice. Given that they will remain employees, their normal 
rights will accrue during any period that they are furloughed.

How can we prepare for making a claim? 

Employers will need the following information and this should 
be prepared and ready to go prior to using the portal: 
• their ePAYE reference number;
• the number of employees being furloughed;
• National Insurance Numbers for the furloughed 

employees; 
• names of the furloughed employees; 
• payroll / employee numbers for the furloughed 

employees (optional); 
• their Self Assessment Unique Taxpayer Reference 

or Corporation Tax Unique Taxpayer Reference or 
Company Registration Number; 

• the claim period (start and end date);
• amount claimed (per the minimum length of furloughing 

of 3 consecutive weeks);
• their bank account number and sort code;
• their contact name; and
• their phone number. 
Employers will also need to calculate the amount they are 
claiming (see “What salary is recoverable?” above). Claims 
should be made using the amounts in the payroll either 
“shortly before or during running payroll”. If appropriate, 
workers’ wages should be reduced to 80% of their salary 
within the payroll before they are paid, as the adjustment will 
not be made by HMRC.
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HMRC will then check the claim and pay the grant via BACS 
payment into a UK bank account if the employer is eligible.
If an employer has fewer than 100 furloughed staff, they will 
be asked to enter details of each employee they are claiming 
for directly into the system. If an employer has 100 or more 
furloughed staff, they will be asked to upload a file with 
the information rather than input it directly into the system. 
HMRC will accept the following file types: .xls .xlsx .csv .ods. 
The file should include the following information for each 
furloughed employee: name, National Insurance number, 
claim period and claim amount, payroll/employee number 
(optional).
Employers should retain all records and calculations in 
respect of their claims. HMRC cannot provide employees 
with details of claims made by employers on their behalf, 
therefore employees should be kept informed and asked not 
to contact HMRC.
Where an agent is authorised to act for an employer for 
PAYE purposes, the agent will be able to make a claim on 
the employer’s behalf. The employer will need to tell the 
agent which bank account they would like the grant to be 
paid into. Where an employer uses a file only agent (who 
files their RTI return but doesn’t act on any other matters) 
the file only agent won’t be authorised to make a claim for 
the employer and the employer will need to make the claim 
themselves. 
The employer must pay the employee all the grant it receives 
for their gross pay, no fees can be charged from the money 
that is granted. Furloughed staff must receive no less than 
80% of their reference pay (up to the monthly cap of £2,500). 
Payments received by a business under the scheme must 
be included as income in the business’s calculation of its 
taxable profits for Income Tax and Corporation Tax purposes, 
in accordance with normal principles.

How can we mitigate against the risk of a claim being 
denied (or deemed to be “fraudulent or erroneous”)?

The guidance confirms that HMRC will retain the right to 
retrospectively audit all aspects of claims.  HMRC can ask 
employers to provide any such information as it may require 
at any time (whether before or after payment of the claim) 
to establish entitlement to payment under the Scheme. 
Employees are also actively encouraged to report their 
employers if they suspect they are abusing the scheme. 

Further, the Government’s “Business Support: FAQs” say the 
Government will retain the right to retrospectively audit all 
aspects of the scheme with scope to claw back fraudulent or 
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erroneous claims. Unofficial reports suggest that they could 
do this for up to five years (which fits with the requirement 
to retain written confirmation of furlough to employees for 
this period). This suggests that the Government does intend 
to undertake some form of checks made by at least some 
employers, which could result in repayment on the basis of 
fraud or error. Unofficial reports also suggest that fraudulent 
claims may carry criminal sanctions, depending on their 
severity.

Although there is currently no guidance on this, and no 
mention of a financial means test, in order to verify that 
claims have not been made fraudulently or erroneously, the 
Government may request evidence that a particular business 
has been adversely affected by the coronavirus outbreak, 
that it has faced a reduction in demand and therefore work, 
that some of its employees have been unable to work 
because of matters associated with the coronavirus outbreak 
(such as those who are shielding, living with someone 
shielding or those who have caring responsibilities) if 
applicable, and/or that its ability to continue meeting salary 
costs has been compromised. 

Employers therefore ought to keep written records of the 
following to be prepared in the event that their claim is 
selected for further scrutiny by the Government, and start 
collating such evidence now:

• Evidence that their business, or part of their business, 
had to close due to the pandemic;

• Their financial situation for the period preceding and 
during any period of furlough leave, and evidence that 
any downturn in finances is linked to the coronavirus 
outbreak;

• The business case for furloughing (such as a downturn 
in the work / particular types of work undertaken by the 
employer);

• If applicable, evidence that certain staff were unable 
to work due to shielding, living with someone who is 
shielding or due to caring responsibilities;

• The criteria applied to the selection of particular 
individuals for furlough; 

• The criteria applied in determining the length of any 
period of furlough; and

• Details of how they have calculated each claim made 
under the scheme. 

https://www.businesssupport.gov.uk/faqs/
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Can I trigger force majeure?

“Force Majeure” is a creature of contract. You can only 
rely on it if it is a term within your contract. So the simple 
answer is: look at your contract and at what the clause says. 
Whether the event – COVID-19 in this case – is covered 
is more difficult. Is there an exhaustive list? Is there a 
non-exhaustive list? Is outbreak of disease, virus and/or a 
pandemic called out? You need to analyse critically before 
pulling the ‘FM trigger’. 

OK, so can I rely on frustration?

Frustration doesn’t rely on the words in your contract. The 
bar, though, is notoriously high. It is also quite a clunky tool, 
and its results might not be completely helpful – for example, 
it might not adequately deal with payment for work already 
done. That’s not to say our current situation won’t result in 
contracts becoming frustrated – it might. But don’t pull this 
particular trigger without careful thought. It also adds a layer 
of uncertainty to what are already uncertain times – you 
won’t get a result until you reach the doors of the court.

Are there any other provisions that might help?

Think carefully about what it is you want to achieve – do you 
want to just delay, or relieve completely – and then review 
your contract. There might be provisions which provide 
some flexibility. These might include break clauses, forfeiture 
clauses, insolvency provisions, price adjustment clauses, 
variation/no-oral modification clauses and material adverse 
change clauses. It’s also important to understand the extent 
of the contracting parties’ obligations and liabilities. Key 
clauses include any guarantees, indemnities or performance 
bonds, limitation/exclusion of liability clauses and any 
endeavours obligations.

Also check insurance policies, including business 
interruption, contingent interruption.

I can’t meet my obligations and my contract doesn’t 
include anything helpful. What should I do? Surely 
there’s some ‘good faith’?

Talk to the other parties. Do you want to maintain the 
relationships you have? Businesses might want to be 
flexible to preserve relationships, even where there is no 
legal obligation. Is there an opportunity for a commercial 
forbearance agreement? We are all in these tough times 
together – keep the lines of communication open. 

Contracts & Disputes

What is happening with the courts and tribunals?

Courts and tribunals have been moving increasingly 
towards conducting hearings remotely, using telephone 
and video technology. Your legal adviser will be in touch 
about arrangements for any upcoming hearings, including 
the possibility of adjournments. The government’s latest 
guidance on how courts and tribunals are operating can be 
found here. 

Will the fact that so many people are working remotely 
affect our dispute?

Keeping lines of communication open will be especially 
important. Give consideration to whether physical presence 
is needed for the signature, witnessing and execution of 
different documents. Electronic execution of documents is 
a complex and fast-developing area, and specialist legal 
advice may be required.

What about serving and receiving legal notices?

The consequences of dealing with service or receipt of legal 
notices can be too costly to gamble in the ordinary course 
of business, never mind in light of additional hurdles from 
Coronavirus-related disruption. Premises closures and 
the potential for disruption to postal and delivery services 
will cause significant practical difficulties with receipt and 
urgent review, including where a notice is deemed served at 
the point of posting (as opposed to at the point of receipt), 
which is very commonly the case. Most modern commercial 
contracts and leases have detailed service of notice clauses 
which contain specific legal and procedural obligations and 
requirements. If those provisions are not strictly complied 
with, any notice can be invalidated. Businesses should seek 
specialist legal advice at the earliest opportunity on the likely 
options or requirements for the service or receipt of notices 
over the next few months, so that suitable legal and practical 
preparation and planning can be undertaken. For further 
details please see our recent briefing here. 

https://www.gov.uk/guidance/hmcts-daily-operational-summary-on-courts-and-tribunals-during-coronavirus-covid-19-outbreak
https://www.walkermorris.co.uk/publications/serving-and-receiving-legal-notices-amid-coronavirus-disruption/
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What other obligations should we be thinking about?

If you’re gathering any new data (such as that about family 
members) or changing the purpose for which you process 
data, you need to review your compliance with GDPR. 
Consider the lawful basis of processing, and update any 
privacy notices as necessary. Consider conducting a data 
protection impact assessment, particularly where you will be 
processing data without providing a privacy notice.

Will there be a grace period on enforcement? 

The ICO has indicated that it will not pursue enforcement 
action due to current circumstances and resulting resourcing 
problems. However, the ICO has also said that, while it will 
try to publicise the likelihood of delays, it will not be able to 
extend statutory deadlines. This leaves the door open to 
private litigation. You must still also stick to your regulatory 
obligations throughout the crisis. If any non-compliance 
cannot be attributed to the pandemic, you will still be liable to 
be subject to enforcement action.

We’ve had a suspected or confirmed case of 
Coronavirus within our organisation. Should we inform 
our workforce?

Yes, to an extent. You have a legal duty of care to your 
staff, and not notifying your workforce could lead to further 
infection. However, think about whether you need to inform 
the entire workforce. The extent of the notification must 
be proportionate to the objective, and you might be able 
to achieve the objective by only notifying a specific group 
of staff. It’s also highly unlikely that you’ll need to name 
the affected employees. Again, the objective – to warn 
staff of potential risk – can likely be achieved without that 
information. 

Can we share information about cases with external 
parties, such as the authorities or media outlets? 

You can share data with authorities if necessary for public 
health without fear of being penalised. It may be possible 
to share limited information with other third parties where 
it has been successfully anonymised, but be very careful. 
It’s unlikely that sharing information with any other external 
parties will qualify as a legitimate interest when balanced 
against the right of the subject – and so will likely be 
unlawful.

With so many people working from home, should I be 
worried about data security?

The ICO expects you to consider the same data security 
concerns whether staff are working in the office or at home. 
You need to make sure that all staff safeguard confidentiality 
by not leaving documents visible to family members and 
by locking screens. Ensure that everyone is using a secure 
network/virtual private network (VPN). Continue to keep staff 
aware of scams seeking to capitalise on the crisis by posing 
as urgent communications. Review existing policies to make 
sure they stand up to mass home working, and check that all 
measures are functioning as intended.
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Commercial Property

I’m worried about paying my rent. Can I defer? 

It’s unlikely, unless there is specific provision in your lease 
(also unlikely). If your landlord takes a strictly legal position, 
they’re probably entitled to continue to demand rent from 
you. However, please note the comments within the landlord 
section relating to commercial landlords being precluded 
from forfeiting commercial leases for non-payment of rent 
until at least 30 June 2020. This means you are temporarily 
protected from a forfeiture claim from your landlord if you 
do ultimately fail to pay the principal rent due. For further 
information on this please read the separate advice note that 
we have prepared on this issue here. 

Rent suspensions generally only apply if premises are 
damaged or destroyed. However, it’s possible that your 
landlord is also thinking about commercial and reputational 
risks. In these exceptional circumstances, they might be 
flexible. Just remember to properly document any alternative 
arrangements.

You may also want to review your insurance policies and 
speak with your broker/insurance company to understand 
the cover available to you.

I want to close my premises. Can I do that? 

Check your lease. If there are ‘keep open’ and/or turnover 
clauses, you run the risk of being in breach of the terms 
of your lease. However, now the government has made 
a directive for all non-essential shops to close, this may 
legitimise. You’ll also still probably need to pay your rent, 
as there’s likely nothing in your lease to provide for this 
situation. However, again, speak to your landlord to see if 
you can reach a solution together. Also check your insurance 
policies. It’s possible that cover for infectious diseases will 
have been an opt-in, but speak to your brokers/insurance 
companies.

What do I do if there is a disruption to postal services or 
such services are suspended? How do I serve notices? 

It is important to check the service provisions in the leases 
and in legislation very carefully to see whether alternative 
methods of services can be used such as by hand. Most 
property notices cannot be validly served by email only. 

You should undertake a review of all your leases and 
consider at an early stage whether you want or need to 
serve any notices such as break notices. Contact your legal 
advisers at the earliest opportunity so that preparation and 
planning can be undertaken as it is likely it will be necessary 
to build in extra time to allow for service.

Commercial Property

I’m worried my tenant won’t be able to pay their rent. 
What should I do? 

It’s unlikely you are under an obligation to agree to any 
rent deferment or non-payment, unless there’s a specific 
provision in the lease (again, unlikely). However, the UK 
government has announced that commercial landlords are to 
be precluded from forfeiting commercial leases and evicting 
tenants for non-payment of rent. This measure is in place 
until 30 June 2020 and will be reviewed thereafter. We have 
prepared a separate advice note on this issue. More details 
here. 

However, commercially, it might be sensible to come to an 
arrangement with your tenant. It’s unlikely that you’ll be able 
to re-let the premises at the moment, and you might just 
expose yourself to more cost in the long run. 

Speak to your lender to discuss deferring interest and 
possibly suspending financial covenants so you have room 
to negotiate rent forbearance. Prepare your request carefully 
to make the lender’s credit decision as easy as possible.

Should I be closing premises? 

There’s a chance that such action might amount to a 
derogation from grant and whether any closure is lawful will 
depend on the facts of the particular case. It’s also unlikely 
that you’ll be able to insist on rent payment should you 
close the property. Now the government has forced closures 
of non-essential shops, this may legitimise steps to close 
premises to protect staff, tenants and visitors or comply with 
the government directive.

Am I able to ask tenants to pay for extra cleaning? 

It depends on the terms of the lease. Generally speaking, 
most service charge provisions include recovery of cleaning 
costs. Whilst they might be higher at the moment, we think 
the courts will likely see them as reasonably incurred – 
subject to any cap.

(I’m a landlord) (I’m an occupier)

https://www.walkermorris.co.uk/publications/government-announces-moratorium-on-coronavirus-related-commercial-forfeiture/
https://www.walkermorris.co.uk/publications/government-announces-moratorium-on-coronavirus-related-commercial-forfeiture/
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Residential Property

• If white goods are broken, e.g. fridge or washing 
machine preventing safe food storage or clothes 
washing;

• A security critical problem, e.g. a broken window or 
external door;

• Equipment relied on by disabled people requiring 
installation or repair. 

We recommend asking the tenant whether they display 
symptoms of COVID-19 or whether they have been in 
contact with a person who has COVID-19 before arranging 
access to the Property. Where a maintenance worker 
does need to attend the property, tenants should isolate 
themselves in a room separate from the maintenance worker 
where possible, and try and remain 2 meters apart at all 
times. 

Do I still need to arrange for gas safety or electrical 
safety inspections during the COVID-19 outbreak? Will I 
be prosecuted if I can’t get access due to COVID-19?

As with most obligations, these have not changed due to the 
COVID-19 outbreak. However, there are some changes on 
carrying out these obligations, and as with most things, the 
Government encourages a pragmatic approach. You must 
provide the tenants with all necessary gas and electrical 
safety (and any other relevant certification) at the beginning 
of the tenancy. If the inspection has already been carried 
out, you can post or email copies of these documents to the 
tenant. 

You should make every effort to abide by existing gas safety 
regulations and electrical safety regulations which come 
into force on 1 July 2020. Both have provisions or where 
a landlord cannot do so, and it requires you show that you 
have taken all reasonable steps to comply with the law. This 
means if you are not able to gain access to the property due 
to restrictions in place to tackle COVID-19, or are not able 
to engage a contractor to carry out the necessary work, we 
recommend you document your attempts to do so and all 
correspondence with your tenants.

The Government is encouraging local authorities and other 
enforcement agencies to take a pragmatic, common-sense 
approach to enforcement during the current outbreak. 

POSSESSION PROCEEDINGS

My tenant is in rent arrears. What can I do?

Your tenant is still legally obliged to pay rent. However, the 
Government is strongly advising landlords to offer support 
and understanding to tenants affected by the COVID-19 
outbreak.

PAYMENT OBLIGATIONS

Should I stop charging rent during this outbreak?

You are not legally required to do this, so it is a decision for 
you to make based on the circumstances of each tenant. The 
Government recommends you are flexible in your approach 
and they encourage frank, open conversations with your 
tenants about rent as soon as possible. 

Can my tenant stop paying rent during the outbreak?

Tenants are still contractually obliged to pay their rent, even 
during the current outbreak. While the rent remains legally 
due, you should discuss matters with the tenant directly if 
they have expressed they are unable to pay the rent due to 
the current outbreak.The Government has a strong package 
of support available to tenants, and you should highlight this 
to your tenants if they are unable to pay their rent. 

ACCESS AND REPAIRS

What is the Government guidance on accessing rented 
properties?

The contractual position in relation to accessing the 
property has not been changed. However, the Government 
recommends that any non-urgent access to occupied rented 
properties is stopped to prevent the spread of COVID-19. 
This means the property should not be accessed for non-
urgent viewings and inspections. 

What should I do about reported repairs during the 
outbreak?

Your repairing obligations have not changed, however the 
Government is encouraging both tenants and landlords to 
take a pragmatic approach in relation to non-urgent issues, 
for example using smartphones to take pictures or video of 
faults, to reduce the need for in person inspection.

Maintenance workers or inspectors may still attend flats 
or multi-occupied properties for essential or urgent work, 
for example for urgent health and safety issues. These 
are issues that affect the tenant’s ability to live safely and 
maintain their physical and mental health – examples 
include:

• Problems with the fabric of the building, e.g. a leaking 
roof; 

• A broken boiler, leaving the tenant without heating or hot 
water;

• A plumbing issue which removes washing or toilet 
facilities;

 

(I’m a landlord)
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Money

Will the government-backed loan help? 

It’s welcome, but the devil will be in the detail (which is not 
yet available and may never be public, as such).  Banks 
will need to review the detailed terms of the basis upon 
which the guarantee is available, factor that into their own 
loan products and then carry out the usual credit sanction 
process. That will take time. For businesses with rent and 
salaries to pay at the end of the month, there may not be 
sufficient breathing space. Those businesses that know 
they need that loan funding should speak to their lenders 
now. Produce a business plan (in conjunction with debt 
advisory accountants – this is about numbers) to support any 
application for credit.

Can I take a government grant without breaking the 
terms of my bank facilities?

It will depend on the detailed terms of the grant and of your 
bank facilities, but an unsecured grant which need only be 
repaid in the event of a breach of its terms is not likely to 
cause a problem.

What if we are facing insolvency? 

Otherwise, for those clients who are now looking at a serious 
insolvency risk, they need to be managing cash carefully, 
producing daily and weekly cash flow forecasts (probably 
with the assistance of insolvency accountants) and taking 
care to comply with their directors’ duties, for example not to 
prefer one creditor over another. 

What if people can’t pay their loans?

The Financial Conduct Authority (FCA) has confirmed a 
range of relief measures for consumer credit customers 
impacted by the Covid-19 outbreak which came into force on 
Tuesday 14 April. 

The new guidance includes measures for the most popular 
forms of consumer credit, namely credit cards and revolving 
credit, arranged overdrafts, and personal loans.  Further 
guidance on motor finance and High Cost Short Term Credit 
is anticipated shortly.

Residential Property

If your tenant falls into rent arrears, the Government 
recommends an early conversation with your tenant to 
agree a plan. This could include a temporary agreement not 
to seek possession action for a period of time and instead 
accept a lower level of rent, or agree a plan to pay off arrears 
at a later date. The Government advises landlords not to 
commence or continue possession proceedings during the 
COVID-19 outbreak. 

I want to serve a notice seeking possession on my 
tenant. What is the new process? 

If you choose to serve a notice seeking possession, or if 
you have already served a notice seeking possession the 
notice period and any further action will be affected by the 
Coronavirus Act 2020 and/or the suspension of housing 
cases by the Courts. You can serve a section 21 Notice 
on your tenant to use the paper-based “no-fault” eviction 
process. This can only be done after the fixed term of the 
tenancy has ended, or during a periodic tenancy. The usual 
requirements of the Deregulation Act 2015 still apply, and 
the main change is that you now need to give the tenant 3 
months’ notice, as opposed to the usual 2 months’ notice. 
The Government have released an updated section 21 
Notice to reflect this change. If you want to serve a section 8 
Notice on your tenant, you still need to specify the grounds 
used to seek possession of the property. Again, at least three 
months’ notice is required for all grounds of possession and 
the Government has released a new form reflecting this.

My notice seeking possession has expired. What do I do 
next? 

Once the notice seeking possession has expired, you will still 
need to obtain a Court Order if the tenant has not vacated 
the property. You cannot force the tenant to leave the 
property without a Court Order. 

As of 27 March 2020, any claims in the system, or about to 
go into the system, will be suspended for the next 90 days. 
This means no possession hearings or orders will take place 
in that time. 

In addition, the Lord Chief Justice has said that applications 
to suspend warrants of possession should be prioritised. 
Also, he has said that judges dealing with possession claims 
must have the public health guidance in mind and shouldn’t 
make an order that risks impacting on public health.

(I’m a landlord)
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• Reporting to credit reference agencies - the FCA 
guidance is clear that where a customer has utilised 
the payment deferral relief, that this is not recorded 
with a credit reference agency as a detrimental arrears. 
Similarly, if a customer has asked for a payment deferral 
but a missed payment has already been recorded with a 
credit reference agency before the relief measure could 
be applied, it is good practice for a firm to retrospectively  
who haven’t formally requested a deferral, in the 
interests of TCF we would suggest that firms may wish 
to use this as a trigger contact customers and offer a 
payment deferral and no adverse credit report.

• Record keeping - maintaining records and a paper 
trail of decisions made, both at executive level and 
at operational level, will become increasingly more 
important as time goes on both in terms of the risk 
of increased complaints and the risk of increased 
regulatory scrutiny.

• Unregulated lending - The FCA’s finalised guidance 
specifically applies to regulated credit agreements 
however firms should be mindful of the approach they 
taken in respect of unregulated loans and adopt a 
similar approach.

Further information

Read our more detailed article here or contact Jeanette 
Burgess, Head of Regulatory & Compliance at Walker Morris 
on Jeanette.burgess@walkermorris.co.uk.

Money

The measures include firms being expected to:

• offer a temporary payment freeze on loans and credit 
cards for up to three months, for consumers negatively 
impacted by coronavirus

• allow customers who are negatively impacted by 
coronavirus and who already have an arranged 
overdraft on their main personal current account, up to 
£500 charged at zero interest for three months

• make sure that all overdraft customers are no worse 
off on price when compared to the prices they were 
charged before the recent overdraft pricing changes 
came into force

• ensure consumers using any of these temporary 
payment freeze measures will not have their credit file 
affected

What practical steps and considerations should firms 
take?

• Minimise the risk of consumer harm - the immediate 
focus for firms should be ensuring positive customer 
outcomes are achieved and that any payment deferral, 
or other relief measure, is in the interests of the 
customer.

• Communications strategy - ongoing communication 
and managing customer expectations, particularly 
those who may need further support after 3 months, 
is important. Informing customers of next steps and 
options, with as much notice as possible, can help 
mitigate your complaint risk further down the line

• Legal implications - although the FCA has stated 
that customers who are afforded a payment deferral 
should not be viewed as being in arrears, and not 
suffer adverse credit reporting, the law requires that 
borrowers who miss the sum of the last two repayments 
(4 for home credit loans) must be served with a Notice 
of Sums in Arrears every 6 months.  Failure to serve 
such notices in the prescribed form and on time renders 
agreements unenforceable and precludes the charging 
of interest. A practical solution to protect lenders and 
reassure customers is to continue to serve such notices 
under cover of an explanatory letter confirming they do 
not affect the payment deferral arrangements and are a 
technical legal requirement.

https://www.walkermorris.co.uk/publications/fca-confirm-measures-in-the-consumer-credit-sector-for-customers-impacted-by-covid-19/


WALKER MORRIS LLP 2020 13

• The reduced contribution rate for furloughed employees 
will only apply during the furlough period, after which it 
will revert to the current rate.

• You have written to affected employees and their 
representatives to describe the intended change and the 
effects on the scheme and on the furloughed staff.

This regulatory easement will be maintained until 30 June 
2020, but the Regulator will review this as appropriate.

Pensions

As an employer, do my automatic enrolment duties 
apply as normal at the moment?

Yes – regardless of whether or not you have employees 
furloughed as part of the Government’s Job Retention 
Scheme. 

Are there any circumstances where I’ll need to pay 
more than the statutory automatic enrolment minimum 
contribution?

Yes. These include:

• You are paying furloughed employees more than 80% of 
their salary or more than £2,500 a month.

• The furloughed employee is an active member of a 
defined benefit (DB) scheme or a DB member of a 
hybrid pension scheme.

• Under the scheme rules, your contribution rate is high 
than 3%

• Under the scheme rules, you pay the total contribution 
and the employee does not pay any as a result of a 
salary sacrifice scheme.

Where you pay more than the statutory minimum 
contributions, the excess will not be funded by the Job 
Retention Scheme. 

Can I reduce my contribution to the statutory automatic 
enrolment minimum?

Yes. Where you contribute to a defined contribution scheme 
you may be able to reduce your contributions to the 
statutory minimum. However, you cannot legally reduce your 
contributions below the statutory minimum.  

If I want to reduce my contribution, do I need to consult 
with employees?

If you have at least 50 employees, you would normally need 
to complete a 60 day consultation. However, whilst the 
Regulator encourages as much consultation as possible, it 
will not take regulatory action in relation to a failure to consult 
for 60 days where all - and it must be all - the following 
apply:

• You have furloughed employees for whom you are 
making a claim under the Job Retention Scheme.

• You propose to reduce your contribution in respect of 
furloughed employees only. 



WALKER MORRIS LLP 2020 14

What if we fail to comply?

Clear protocols for the timely identification and reporting of 
any COVID-19 exposures that fall within the RIDDOR regime 
should be established and adhered to, particularly as a 
failure to comply can result in criminal liability and potential 
fines for the organisation.

Further information?

If you have any questions in relation to duties under the 
Health and Safety at Work etc. Act 1974 please contact 
Stuart Ponting, Health & Safety Partner at Walker Morris. 

Health & Safety

Do I have a duty to report instances of COVID-19?

The Health and Safety Executive have clarified that 
employers only have an obligation make to a report under 
RIDDOR (Reporting of Injuries, Diseases and Dangerous 
Occurrences Regulations 2013) when:
• an unintended incident at work has led to someone’s 

possible or actual exposure to coronavirus. This must be 
reported as a dangerous occurrence.

• a worker has been diagnosed as having COVID 19 
and there is reasonable evidence that it was caused by 
exposure at work. This must be reported as a case of 
disease.

• a worker dies as a result of occupational exposure to 
coronavirus.

The Guidance does help out by providing examples.

What is a ‘Dangerous Occurrence’?

In relation to COVID-19 a Dangerous Occurrence may be 
the inadvertent release of the virus in a laboratory or similar 
setting. This might be where an employee has accidently 
broken a glass vial containing the virus which has led to 
either possible or actual exposure.

Cases of disease: exposure to a biological agent

Where someone is exposed to the virus because of their 
work and is diagnosed with COVID-19, you must report 
this to the Health and Safety Executive. An example might 
be a healthcare professional diagnosed with COVID-19 
after treating patients. Unlike the Dangerous Occurrences 
example, this category of exposure is potentially far wider 
and could easily include care homes and similar settings.

What if there is a COVID-19 work related fatality?

If someone dies as a result of a work-related exposure to 
coronavirus and this is confirmed as the likely cause of 
death by a registered medical practitioner, then this must 
be reported as death due to exposure to a biological agent 
using the ‘case of disease’ above. Workplace fatalities must 
be reported to the HSE “by the quickest practicable means 
without delay and a report of the fatality sent within 10 days 
of the incident” (hse.gov.uk).

https://www.hse.gov.uk/news/riddor-reporting-coronavirus.htm
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What counts as an electronic signature?

Again this can be in a wide variety of forms including, but not 
limited to:

• typing the signatories name;

• a scanned copy of a manuscript signature;

• a signature made digitally by use of electronic pen (e.g. 
stylus and touch pad); and

• clicking an icon or button on a website to confirm an 
order or acceptance to terms.

What about deeds?

For deeds there is also the additional requirement of a 
witness. The Law Commission’s view is that so long as 
the witness is present in the same location, and can 
witness the signatory applying their signature electronically 
then it would be valid, and the witness can countersign 
electronically as well by the same means.

Can we witness documents remotely?

Witnessing documents remotely (e.g. via video conference) 
is not something that has ever been tested in law and 
therefore it remains highly likely that a witness and signatory 
must physically be present in the same location for the 
electronic execution to be valid (and this is the view we 
would take). This obviously may present some issues in the 
short term due to the restrictions on movement presented by 
the COVID-19 outbreak. Work arounds, such as members 
of the same household witnessing a document, could be 
utilised so long as the witness is over the age of 18.

Further information

When it comes to the proper execution of documents 
and/or the completion of contractual arrangements or 
corporate deals, businesses should ensure that they take 
specialist legal advice. Contact Gwendoline Davies, Head 
of Commercial Litigation at Walker Morris - gwendoline.
davies@walkermorris.co.uk or John Hamer, Head of 
Corporate at Walker Morris, john.hamer@walkermorris.co.uk

Governance and compliance

Can we delay or postpone convening our AGM?

If you haven’t issued notice of the AGM yet, you might be 
able to delay. If you’re a public company, though, remember 
that you need to hold an AGM within six months of your 
financial year end. If you have issued notice, then you can 
postpone if allowed by your articles of association – but note 
that it still has to held within six months of your financial year 
end. Make sure you communicate clearly with shareholders, 
and notify them of any changes as soon as possible.

Can we hold our AGM electronically? What other options 
could we think about?

Consider whether you can live stream the AGM to 
shareholders – although note that shareholders won’t 
necessarily be deemed as attending if they choose to join 
in this way. You can also consider a hybrid meeting (that is, 
a combination of physical and electronic) – but only if your 
articles allow it. 

You’ll need to make sure the AGM is quorate – the quorum 
is likely set out in your articles and is often two members 
present in person or by proxy. It may be, therefore, that two 
directors who are also shareholders can form a quorum. If 
you encourage proxy voting, then the proxy votes submitted 
can be cast by one of those directors.

What has the government said about AGMs?

The UK government has said it will introduce legislation 
to ensure AGMs can be held safely. However, this isn’t 
expected imminently. In the meantime, The Chartered 
Governance Institute has issued guidance on contingency 
planning for AGMs during the pandemic.

Is it possible to legally execute documents by electronic 
signature?

The law generally takes a pragmatic approach to signatures 
and does not prescribe any particular form that they must 
take. The key to a signature being valid is the intention of 
the person applying the signature is to authenticate the 
document and be bound by the terms they are signing.

Even for documents such as deeds that may have additional 
signing requirements; so long as the additional statutory, 
or contractual, requirements have been met any form of 
electronic signature could be applied to the document.

http://gwendoline.davies@walkermorris.co.uk
http://gwendoline.davies@walkermorris.co.uk
http://john.hamer@walkermorris.co.uk


WALKER MORRIS LLP 2020 16

Further help

Call our coronavirus advice helpline on 0113 283 4011 for support from our experts.

The outbreak of coronavirus continues to affect the contractual and legal obligations 
of businesses regionally, domestically and internationally. The challenges with which 
businesses are now being faced are largely unprecedented considering the speed 
and severity of the outbreak. Companies need to respond quickly and efficiently to this 
disruption and mitigate the risks caused to their businesses.

For insight into the evolving impact of coronavirus on your business visit our Coronavirus/
COVID-19 series of publications on our website here.

https://www.walkermorris.co.uk/client-resources/coronavirus-covid-19/
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