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Disclosure and
Inspection
In civil litigation in England and Wales, each party must formally disclose
to the other documents which are relevant to the issues in dispute. The
Disclosure and Inspection process enables the parties to learn more about
each other's case and it ensures that parties have access to the same
information when preparing for trial.
From a practical point of view, however, the Disclosure process can be a
very onerous process for clients. There may be a great many documents
to search through to identify those which must be disclosed.
To help you navigate the process, the Disclosure and Inspection chapter
from Walker Morris' little green book of dispute resolution in England and
Wales explains all you need to know, and offers some key tips and
practical advice.
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1. DISCLOSURE AND INSPECTION
1.1. Introduction
1.2. What is Disclosure?
In civil court proceedings in England and Wales, Disclosure involves one party formally
disclosing to the other that 'documents' exist or existed which are relevant to the issues in
dispute. (See below for the meaning of ‘document’ in this context). It is an important part
of the court process in England and Wales and is instrumental in enabling the parties to
prove a claim or establish a defence.
Disclosure enables the parties to learn more about each other's case and to identify
documents which might strengthen - or weaken - their claim or defence. Disclosure
ensures all parties have access to the same information and have time to prepare for a fair
hearing.
Generally1 a party must disclose documents that:
 Adversely affect its own or another party's case; or
 Support another party's case; or
 That a practice direction requires to be disclosed.

A party's duty to disclose such documents is onerous and there are few exceptions to the
rule that parties must give Disclosure.
Key Notes / Key Tips
Note: Parties do not have to wait for the formal Disclosure stage in ongoing litigation
before they can request documents, for example they can request documents referred
to in the statements of case or any witness statements served.
Note: Disclosure was historically referred to as 'discovery' and that term is still used
today in the USA.
Tip: If you are involved in litigation in England and Wales, it is essential that you
cooperate with your legal advisors to ensure that all relevant documents are found and
disclosed. If documents are discovered late in the proceedings there is a chance that
they will not be admitted and this can potentially harm your case.
Tip: If you find documents during the proceedings and are not sure of their relevance,
always speak to your legal advisors.

1

These notes refer to the process known as 'standard disclosure', which is adopted in the majority of cases. However,
please also see our sections headed 'Choosing the approach' and 'Other types of Disclosure', below.
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What is Inspection?
Inspection is a separate process which follows Disclosure. A party's right to inspect the
documents disclosed by the other party arises after Disclosure unless:
 The disclosing party no longer has them; or
 The disclosing party has a right to withhold them from inspection; or
 It would be disproportionately costly to arrange inspection of a category or class of the

disclosed documents.
Whilst parties must disclose the existence of all relevant documents, there are certain
categories of documents (for example, copies of correspondence between parties and
their solicitors, or communications comprising genuine settlement negotiations), known as
‘privileged’ documents, which may be lawfully withheld from inspection by the other party.
Inspection is normally carried out within a set time period by providing copies of the
documents requested by the other party. Physical inspection of the originals is possible
and sometimes advisable as the originals can sometimes reveal useful evidence (such as
manuscript highlights and notes).
Meaning of a 'document'
A 'document' for the purposes of Disclosure means anything that records information of
any description. It is a very wide definition. It includes not only hard copy, paper records
such as contracts, diaries, reports, notes and letters but also electronic documents
(eDocuments) such as texts, blogs, tweets, posts and all related metadata - whether or not
they were intended to be personal.
It also includes data that might have been deleted.
The amount of electronically stored information (ESI) potentially relevant to a dispute can
be very high and can span both work and personal documents. With the huge growth in
the use of electronic devices, it is increasingly likely that relevant eDocuments will be
found in litigants' and their witnesses' personal documents, as well as work,
communications (for more on eDisclosure, see section 2).
Duty to preserve documents
Parties must preserve all potentially relevant documents from the moment a dispute
becomes likely. Legal advisors have a duty to the court to ensure proper disclosure takes
place.
Key Notes / Key Tips
Note: Parties who destroy relevant documents - whether inadvertently or otherwise risk the court drawing adverse inferences about their motives and in serious cases
could amount to contempt of court resulting in imprisonment.
Note: The parties’ duty to disclose (and preserve) relevant documents is a continuing
duty, right up until the dispute settles or judgment is given.
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The Disclosure Rules
Disclosure is governed by the Civil Procedure Rules (CPR) which apply to all litigation in
England and Wales. The specific rule in relation to Disclosure is CPR 31.
Key Notes / Key Tips
Note: CPR 31 does not apply to small claims.

Disclosure is not an automatic process: the parties must seek a disclosure order from the
court. This is normally done at the Case Management Conference (CMC) although the
parties are encouraged to agree the process before the CMC and seek court ratification of
their agreement.
It is very important that the parties consider, discuss and agree on the most appropriate
approach to disclosure for each case. For example, some cases will require very little
documentary evidence and the disclosure process will therefore be limited. However, a
large, complex case involving many parties may require the parties to disclose a huge
number of documents. Disclosure in this case would be a complex process and is likely to
involve Disclosure and eDisclosure experts.
To what lengths must a party go in giving Disclosure?
A party must disclose documents within or formerly within its control. 'Control' for these
purposes means having the document in its possession or having the right to obtain the
document from a third person or to inspect or copy such a document.
However, the searches for such documents must be reasonable. Guidance for what
amounts to 'reasonable' sets out a number of factors to take into consideration, including
how many documents there are, the complexity of the dispute, how easy and expensive it
is to obtain a document and how significant a particular document is to the case.
These factors apply equally to eDocuments.
Key Notes / Key Tips
Note: If there are any international/cross-border elements to the dispute, this could
affect the Disclosure process. Documents sent or stored internationally could well be
subject to the duty to disclose, and this could have practical, as well as legal,
implications. In particular, privacy and data protection laws differ from country to country
and this may affect access to documents. Speak to your legal advisor at the earliest
possible opportunity about any potential international issues.
When does Disclosure take place?
Disclosure normally takes place after the statements of case have been served. This
timing ensures that the parties have read the other party's claims or defences and
understand the issues in dispute. Consequently, the parties should be in a better position
to decide which documents are relevant.
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4

PREPARED BY WALKER MORRIS

Choosing the approach
In larger claims which are dealt with on the court's 'multi-track'2, the parties can choose
how to carry out Disclosure from a 'menu' of disclosure options set out in CPR 31.5(7).
The courts encourage parties to choose the most appropriate option for the dispute. A
judge will only order a particular approach if it is proportionate and necessary to deal with
the case justly.
Examples from the menu of options set out in CPR 31.5(7) include:
 No disclosure.
 An order that a party can request specific disclosure from any other party when

disclosing the documents it relies on.
 Disclosure on an issue by issue basis.
 Standard Disclosure: an order for Disclosure will mean an order for Standard

Disclosure unless the court orders otherwise. Standard Disclosure requires a party to
disclose the documents on which it relies, those which adversely affect its case or
that of another party or documents which support another's case and those required
for Disclosure by a relevant practice direction.
 Any other Disclosure order the court considers appropriate.

Standard Disclosure is no longer the default for multi-track claims. Parties should consider
pro-actively which process is best for their case. If no agreement is reached or the court
disagrees with the agreement, the judge will make an order based on what is needed to
deal justly with the case and to ensure the costs of Disclosure are proportionate to the
claim. The judge's order will set out what searches are to be made, whether lists of
documents are needed and the format in which documents should be disclosed.
Other types of Disclosure
Parties can apply for other types of Disclosure in certain circumstances.
 Pre-Action Disclosure: on occasion, it might be necessary for a party to obtain

documents from a party who is likely to be a party to proceedings before proceedings
have been commenced.
 Certain pre-action protocols: which are set out in the CPR and are designed to

encourage out-of-court settlement, might also require the parties to exchange
documents before proceedings start.
 Non-party Disclosure: it is possible to obtain Disclosure against a third party who is not

a party to the proceedings where such Disclosure is required to ensure justice can be
done and allow all relevant documents to be laid bare.
 Specific Disclosure: where a party doubts that its opponent has disclosed all

documents, it can apply for Disclosure of a specific document or type of document.

2

Under CPR 26.6, claims are allocated, according to their nature, value and complexity, to either the 'small', 'fast' or
'multi' track within the civil justice system in England and Wales. Case management directions which are appropriate for
the particular case on the particular track are then ordered by the court. Claims for over £25,000, or for lesser money
sums where the case involves complex points of law and/or evidence, are generally allocated to the multi-track. Less
complex or lower value claims will be allocated to the small or fast tracks.
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The appropriate type of Disclosure will depend on a number of factors including for
example, the type of claim, how many documents are involved, the extent of the
eDocuments in existence and whether the claim is on the court fast track or multi-track.
Key Notes / Key Tips
Note: Additional requirements apply to the disclosure of eDocuments. See the notes
below on edisclosure.
Disclosure timeline
The procedure for carrying out Disclosure will differ depending on whether the case is
proceeding on the court's fast track or multi-track.
Key Notes / Key Tips
Note: It is important that parties comply with any pre-action protocol that applies to their
case before proceedings are commenced: failure to do so could result in costs
sanctions. This action includes, where appropriate, the disclosure of documents key to
the parties' claims/defences.
Once proceedings are issued (and in some cases before issue), the Disclosure procedures
relating to the collation and disclosure of documentary evidence might include some or a
combination of the following, depending on the type of case, the parties and the orders
made by the judge.
 An informal exchange of the key documents by the parties at the outset to help support

the claim/defence and promote settlement. This might be done pursuant to a pre-action
protocol.
 A review by the parties' legal advisors of the facts and legal issues to ascertain for

example, who the key witnesses will be, the likely documentary evidence and where it
might be located.
 The legal advisors will advise their clients on the need to preserve existing documents

and against the creation of new documents.
 The parties consider the Electronic Documents Questionnaire (EDQ - see form N264)

as early as possible to help ascertain whether there are eDocuments to be disclosed
(and where they are located).
 The parties discuss as soon as possible/practical, the best approach to Disclosure and

the most appropriate way to deal with eDocuments (more on eDisclosure later).
 The parties complete the directions questionnaire setting out their approach to

Disclosure.
 Not less than fourteen days before the first Case Management Conference (CMC),

each party must file with the court and serve on the other party a disclosure report,
verified by a statement of truth (which means that the person who signs is responsible
for the disclosure elements of the case - and accountable to the court for its conduct
and for the accuracy of the report). This report sets out, in broad terms, what
documents or categories of documents exist or existed, where they are stored, how
eDocuments are stored, and how much it could cost to search and disclose them, as
well as which Disclosure orders will be sought at the CMC.
© Walker Morris LLP 2018.
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Key Notes / Key Tips
Note: There are additional requirements in those cases where the parties have
electronic documents to disclose. For example, if the parties have exchanged an EDQ,
the EDQ should also be filed at court with the disclosure report.
 The parties then prepare for the CMC:
 Not less than seven days before the first CMC, the parties must speak to try to

agree on a disclosure proposal.
 The court may approve the parties' agreement and give an order for directions on

how to proceed without a hearing. Otherwise, the parties will proceed to a CMC.
 At the CMC, the court will consider what type of disclosure order to make and in doing

so will take into consideration the overriding objective (that is, the requirement, set out
in CPR 1.1 (1), to deal with cases justly and at proportionate cost) and the need to limit
disclosure to what is absolutely necessary. The court can also give orders on what
searches should be made, whether the parties need to prepare a list of documents
(see below) and the format for disclosing documents.
 If Standard Disclosure is chosen, the parties carry out Disclosure by exchanging lists of

documents in Form N265 which is divided into three parts.
 Part one lists, in chronological order, all the documents in the party's control which

the party will produce.
 Part two lists documents within the party's control which will not be produced and

will include reference to privileged documents with reasons for the proposed non
disclosure.
 Part three lists documents that are no longer in the party's control.
 The list of documents will contain a disclosure statement confirming the extent of

the search, that the search has been done, that the person signing understands
the duty of disclosure and that that duty has been carried out.
Key Notes / Key Tips
Note: A court will also often order lists of documents to be prepared where approaches
other than Standard Disclosure are chosen.

 The parties review each other's lists and proceed to inspection, which is normally

effected by exchanging copies.
 If one party considers the other's list to be incomplete or inaccurate, there may be a

challenge to Disclosure.

© Walker Morris LLP 2018.
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2. EDISCLOSURE
What is eDisclosure?
The duties of Disclosure in litigation apply equally to eDocuments by virtue of the wide
definition of the word 'document'. The amount of ESI and electronically transmitted
information potentially relevant to a dispute can be very high and can span both work and
personal documents.
eDisclosure is the process of collating eDocuments which are relevant to the issues in
dispute and disclosing them to the other side for inspection. This process can be highly
technical and complex. It can often require technical experts to assist in the proper, safe
searching, recovery and sorting of material.
eDisclosure is governed by Civil Procedure Rule (CPR) Practice Direction 31B (PD31B).
Key Notes / Key Tips
Note: Due to the nature and volume of eDocuments, it is important that parties start the
eDisclosure process early.
Definition of eDocument
PD31B gives these useful definitions relating to eDocuments:
‘Electronic
Document’

means any document held in electronic form. It includes, for example,
email and other electronic communications such as text messages and
voicemail, word-processed documents and databases, and documents
stored on portable devices such as memory sticks and mobile phones.
In addition to documents that are readily accessible from computer
systems and other electronic devices and media, it includes documents
that are stored on servers and back-up systems and documents that
have been deleted. It also includes metadata and other embedded data
which is not typically visible on screen or a print out.

‘Metadata’

is data about data. Metadata is typically embedded information about
the document which is not readily accessible once the original
document has been converted into an Electronic Image or paper
document. It may include, for example, the date and time of creation or
modification of a word-processing file, or the author and the date and
time of sending an email. Metadata may be created automatically by a
computer system or manually by a user. Metadata may remain even
after an original document or eDocument has been deleted.

‘Electronic
Image’

means an electronic representation of a paper document.

© Walker Morris LLP 2018.
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How to approach eDisclosure - some principles
PD31B actively encourages the parties to cooperate and to use technology as a means of
reducing the scope of the Disclosure exercise and it sets out the following principles:
managing the eDocuments efficiently to minimise costs; ensuring a just and proportionate
approach is taken; ensuring that the way the eDocuments are presented for inspection is
in a user friendly format; and avoiding the disclosure of (potentially reams of) irrelevant
documents.
Parties are encouraged to agree on the most appropriate way to carry out eDisclosure. In
doing so, they must consider the costs of the process and ensure that whichever approach
is agreed, the consequent costs are proportionate to the matter in dispute.
Key Notes / Key Tips
Note: The eDisclosure process is progressed as part of the general obligation of
Disclosure as set out above. So, the parties should discuss the disclosure of both
traditional documents and eDocuments.
 As soon as litigation is contemplated parties must preserve disclosable documents. As

regards eDocuments, this process might include collecting in the electronic devices
(personal computers, mobile phones, blackberries, tablets etc.) of all those who hold
potentially relevant eDocuments to ensure that stored documents are not damaged or
deleted whether inadvertently or not.
 In ascertaining the extent of potentially disclosable documents and who holds them

(the custodians), the IT department will be involved as well as directors and managers.
All potential witnesses will be asked questions such as: What was your role? Where
were you based? Who did you work with? How did you communicate with others? Who
did you copy in? Which electronic systems did you use? Where did you store
communications?
 In complex, document heavy cases, parties are well advised (but not obliged) to start

the review of eDocuments before proceedings are commenced.
Key Notes / Key Tips
Tip: In many cases, eDisclosure will be a key consideration before the proceedings are
issued. Those who leave it late to agree the approach to eDisclosure risk losing control
over the process, having little time to complete the EDQ and running the risk of costs
sanctions for failure to cooperate. There is also the possibility that parties in such cases
may be ordered to carry out further or more extensive searches and/or to repeat certain
steps.
eDisclosure Timeline
Parties should consider and must discuss with the other party the best use of technology
in managing eDisclosure as early as possible in the proceedings and certainly before the
first CMC (PD31B.8 and PD31B.9). They should try where possible to agree on the
procedure for eDisclosure.
The parties' discussions should include the types of eDocuments; electronic tools that
could assist the process (including keyword searches, de-duplication, staged disclosure,
© Walker Morris LLP 2018.
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limited disclosure (for example, limiting Disclosure to specified dates or categories) or data
sampling (see below for further information); preservation of documents; formats for
exchange and the repositories for storage of eDocuments.
Parties should also discuss the costs and how they can best charge for or share the cost
of providing eDocuments.
Key Notes / Key Tips
Note: Parties should ensure they have reached substantial agreement on their
approach to eDisclosure before embarking on the process to avoid significant costs and
time being wasted.
Parties should then prepare for the first CMC as follows:
 Complete the directions questionnaire (which includes questions about eDisclosure).
 File a disclosure report (on Form 263), again no less than 14 days before the CMC,

which will tell the court whether the parties have agreed the approach to eDisclosure
and whether there are any issues outstanding. Prepare a list of what is/is not agreed
for the court.
 In some cases the parties may find it useful to exchange the EDQ to assist in the

provision of information relating to eDocuments. (See below for more information on
the EDQ).
 Discuss and agree a disclosure proposal with the other party no less than 7 days

before the CMC.
Attend the CMC. Where an EDQ has been used, the person attending must be the person
familiar with the party's electronic systems and capable of answering questions on the
eDisclosure approach. A senior lawyer on the case will often be the person to attend the
CMC.
If the parties cannot agree on eDisclosure, they should seek guidance from the court. The
court may then give directions in relation to disclosure including for example an order that
the parties complete and exchange the EDQ.
Parties should maintain communication at all times so that any new issues or problems
can be dealt with promptly. The requirement to continue discussions in relation to
eDisclosure is reflected in PD31B. Parties who do otherwise risk costs sanctions.
Prepare and exchange the list of documents - suitably adapted to reflect the disclosure of
eDocuments.
Carry out inspection and provide copies of eDocuments in the manner agreed.
If technology is needed to best access the eDocuments during the inspection process, the
parties should co-operate to arrange appropriate inspection facilities.
PD31B.31 sets out the rules for providing disclosure data. (Disclosure Data means data
relating to disclosed documents, including for example the type of document, the date of
the document, the names of the author or sender and the recipient, and the party
disclosing the document). The purpose of these rules is to ensure that the parties take a
consistent approach to the exchange of electronic data.
© Walker Morris LLP 2018.
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A few more points on the Electronic Documents Questionnaire (EDQ)
Completing the EDQ is a useful exercise which helps parties to complete the disclosure
report.
The EDQ form can be found in the schedule to PD31B. Parties can choose whether to
use it, unless the court orders its use under its case management powers. The courts do
encourage its use in appropriate cases.
Guidance in the EDQ explains that the form is to be used to inform the other parties and
the court and should be completed as fully as possible but without being too concerned
about gaps at the outset: these can be rectified later. Parties should also provide detail
about the dates of the documents, the custodians, what form they are in and which
databases were used as well as the proposed search methods, the measures in place to
preserve the documents and how inspection might be carried out.
The EDQ must be verified by a statement of truth.
What amounts to a reasonable search when it comes to eDisclosure?
Parties have an obligation to make a reasonable search for relevant documents including
eDocuments. In some cases, the number of eDocuments will be immense. What kind of
search classes as 'reasonable'?
In general, parties need only search 'reasonably accessible data'. PD31B assists in giving
a number of examples of the factors to consider, including: the quantity of documents, the
type and complexity of the case, the ease with which it is possible to find documents
(factoring in location, cost, likelihood of recovery and potential damage to data caused by
the search); and the significance of documents likely to be found in the search.
Parties may agree to limit the search, for example by date or to documents in a particular
category or located in a particular place. They could also agree to approach the
eDisclosure process in stages. The option would remain to extend these searches if
appropriate.
eDisclosure search methods
There are a number of different search methods available to maximise the efficiency and
cost effectiveness of the eDisclosure process. Technological advances mean that software
can be used to facilitate the eDisclosure process. Experts can and in some cases should
be used to extract and sort the relevant eDocuments from a party's electronic devices:
without such expertise, the metadata for documents can be damaged and the evidence
could be compromised. Experts can also use software to filter large numbers of documents
to reduce the number of documents that the parties' solicitors have to review. Experts can
assist the parties' legal advisors in choosing the best method of eDisclosure to suit the
case. They might suggest some of the methods set out below.
Data Sampling

means the process of checking data by identifying and checking
representative individual documents.

De-duplication

is the process by which duplicate eDocuments can be removed from
the search to narrow down the number of documents for review
during eDisclosure.

© Walker Morris LLP 2018.
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Keyword Search

means a software-aided search for words across the text of an
eDocument. Keyword searches should normally be backed up by a
human review to check for documents that are privileged and
relevant. Parties should think carefully before replacing the
document review exercise with a keyword search and should always
ensure that the parties have agreed on the chosen keywords for use
in the search.

Staged disclosure

involves the parties choosing a limited category of documents for
review, analysing the results then moving on to widen or narrow
those categories as appropriate.

Rolling Disclosure

Disclosure can also be carried out on a rolling basis to allow parties
to concentrate on particular priorities initially.

Optical Character
Recognition (OCR)

means the computer-facilitated recognition of printed or written text
characters in an Electronic Image in which the text-based contents
cannot be searched electronically.

Neutral Storage
Repository

neutral repositories can make document management and
exchange easier. They can sometimes be offered by law firms on a
free hosting basis on their litigation support systems. However,
parties must ensure that confidentiality and security will be
safeguarded.

Key Notes / Key Tips
Tip: Those involved in the eDisclosure process must understand the relevance of
metadata and how it can easily be lost or damaged in the collation exercise.
What if eDisclosure isn't adequate?
As with Disclosure generally, a party should check the list of documents received from the
other party to ensure it contains what is expected. If documents or categories of
documents appear to be missing, a request for them should be made. If their disclosure is
not forthcoming, an application for specific disclosure under CPR 31.12 can be made to
court.

© Walker Morris LLP 2018.
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3. COMMERCIAL TIPS
Minimising the disruption of disclosure
As soon as a dispute arises, so does the parties’ continuing obligation to find and preserve
relevant documents. Implementing these essential measures should enable a business to
comply with its duty, whilst minimising the disruption of disclosure:
 Remember, and advise colleagues of, the very wide definition of ‘document’.
 Treat all information and correspondence relating to the dispute as confidential.
 Take immediate steps to identify, preserve and safely store all documents which may

be relevant.
 Consider appointing one member of staff to co-ordinate the disclosure process.
 Agree which members of staff will have access to information relating to the dispute

and ensure that relevant documents are circulated only to this team and your legal
advisors.
 Educate all relevant staff as to the ongoing disclosure obligation. In particular, instruct

staff not to destroy documents and advise against the creation of new non privileged
documents where possible.
 Consider collecting-in electronic equipment such as laptops, mobile phones and so on,

to safeguard the integrity of eDocuments and metadata.
 Consider the use of disclosure and eDisclosure experts, at the outset. This can

significantly minimise cost and disruption later in the litigation.
 Remember that if there are international elements to the dispute that could have legal

and practical implications for Disclosure/eDisclosure. Take specialist legal advice as
early as possible so that any international aspects can be taken into account in the
Disclosure process.
Social media issues
We live in a new world of mass engagement in social media. Many have embraced
sensibly the opportunities that such open communication can bring but there remain some
users that ignore social and workplace etiquette online. Such ignorance, whether
intentional or not, can cause problems for businesses.
Technology is developing rapidly and is blurring the line between personal and business
communications. Despite the widespread introduction of social media policies, employees
can often think nothing of posting online comments about their colleagues and work
issues. Social media platforms encourage a more relaxed approach to communication,
lulling people into conversations in which it is easy to let slip information about work however inadvertently.
While there is a growing awareness among social media users of the effects of libelling or
harassing others online, libel and damage to reputation aren't the only business concerns
arising from social media usage.
An employee's inadvertent comments online can also reveal seemingly unimportant
information which might later prove to be significant. For example, such comments might
© Walker Morris LLP 2018.
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amount to evidence required to prove a claim and the author employee might well find
themselves dragged into a full scale eDisclosure operation. This could well involve legal
advisors having to work their way through the information on that employee's personal
electronic devices.
For employees involved in court proceedings, a request for 'eDisclosure' can come as a
shock especially if presented with a formal request to hand over their mobile, blackberry or
laptop for review. Many employees - including directors and business owners - do not
realise what relevance their personal communications could have to a work dispute. There
are however, many ways that a personal tweet or text could amount to important evidence
- just take a look at the examples in the box at the end of this section.
So how can businesses ensure a smooth eDisclosure process should a dispute arise - and
how can they protect themselves and their employees from the risks of ill advised social
media posts?
Tips for businesses
Update (or introduce) appropriate workplace policies such as social media and
communications policies.
Undertake regular reviews of the policies: technology is changing rapidly and new
technologies bring different risks. Ensure someone in the business keeps themselves
informed and has responsibility to help the business adapt its policies as appropriate.
Implement those working policies by thorough regular training.
Train staff regularly to ensure they understand that:
 Social media should be used responsibly - even private posts can potentially affect

their employers' business.
 It's important to keep work and personal communications separate where possible.
 Social media posts might be disclosable in later court proceedings if they are

relevant to work disputes. This might lead to legal advisors requesting access to their
electronic devices such as their laptop and smart phone.
 If a dispute does arise, there is a duty to preserve all the evidence.
 Deleting eDocuments is a bad idea - a computer expert will still be able to find

evidence of the eDocument on the electronic device - and the employee will then
have to explain why the original was deleted.
Tips for employees
Breach of company policies can lead to warnings and potentially dismissal. Read and
adhere to your work policies. If there's something in the policy that no longer works or is
inappropriate - speak up and help your employer to update the policy.
Take care with what content you post. Where possible, avoid all comment on work
issues.
Remember all your communications if relevant to a work dispute, however made, could
end up as evidence in court proceedings as part of the obligation to disclose documents
- think before you write.

© Walker Morris LLP 2018.
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Why might personal eDocuments be relevant to a dispute? Some examples...

What a witness or
employee might say
when asked for their
'private' eDocuments

Why eDocuments or metadata might be relevant

"But I'm a director - my
texts are private!"

If you have sent texts which refer to issues relating to the
dispute, the contents of your texts may well be relevant.
Even if the content is irrelevant, metadata can reveal
where you were at a certain time which may support (or
not) other evidence.

"You don't need to see
my Facebook page: my
friends are all personal
contacts."

People tend to be more relaxed on social media sites
such as Facebook. It can be easy to give an opinion or
describe an event even in passing which might be
relevant to the dispute.

"My photographs don't
have anything to do with
work"

Photographs taken privately can still reveal much that
might be relevant to work life and a dispute. A photo taken
of a colleague might, for example, be used to prove where
that colleague was at the time.

"It wasn't my tweet - I
just retweeted what she
said!"

Retweeting a libellous tweet can amount to libel in itself.
The retweet can therefore act as evidence of the claimed
libel (even if it has been deleted).

"Why do you need my
laptop/pc? I don't use it
for work."

Laptops are the hardware which host communication
tools and social media platforms such as Facebook,
LinkedIn, Twitter etc. Much of the metadata relating to
communications on those platforms will be stored on the
hard drive of the laptop. Even if the communications have
been deleted (whether or not intentionally), it will still be
possible to extract data including the metadata from the
laptop/pc for use as evidence.

© Walker Morris LLP 2018.
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4. A look to the future
What is changing, and why?
Whilst the full ‘cards on the table’ approach to disclosure in England and Wales may be an
important aspect of the litigation process in England and Wales, it can sometimes prove
disproportionately expensive. The explosion in the volume of electronic data in recent
years is a significant contributing factor to escalating disclosure costs.
To address these concerns, a working group set up in 2016 was tasked with identifying
problems with the existing regime and devising a practical solution. The conclusion was
that there is a need for more meaningful engagement between the parties and more
robust management from the courts. As from 1 January 2019, therefore, a mandatory twoyear disclosure pilot scheme, which is a marked departure from CPR 31 and traditional
'standard disclosure' will operate in the Business and Property Courts across England and
Wales. (The scheme is set out in a new Practice Direction to the CPRs, PD 51U.) It is
important that in-house lawyers and anyone else involved in resolving disputes within that
jurisdiction get to grips with the new scheme.
Disclosure Pilot Scheme
Over many years, parties, lawyers and even the judiciary have got into the habit of feeling
that anything that is or could potentially be relevant to the case should be disclosed. That
results in huge swathes of documents routinely being disclosed, the vast majority of which
often have no real bearing on the issues. That is not what is actually required by law. In
fact, the CPRs sacrifice 'perfect justice' for the more pragmatic 'reasonable search' rules,
which do not require that "no stone be left unturned" when it comes to looking for
documents to disclose. Whilst this may mean that a relevant document, even a 'smoking
gun', is not found, this is justified by considerations of proportionality. The pilot scheme
effectively provides a mandatory procedural framework which codifies those principles.
The pilot scheme introduces two stages of disclosure: initial disclosure of key documents
with the parties’ statements of case; and, in some cases, extended disclosure later in the
litigation. Importantly, there is no automatic entitlement to extended disclosure.
One of the central features of the new scheme is a greater focus on the key issues for
which disclosure of documents is really required. The idea is that disclosure should be no
wider than is strictly necessary. If extended disclosure is ordered, it may be on an issue
by issue basis, with one of five possible models for disclosure (ranging from disclosure of
known adverse documents only (Model A), through to a wide search-based train of
enquiry disclosure (Model E)), applying as appropriate.
The scheme also places a new emphasis on early cooperation between the parties. It
requires the parties to jointly complete, before the first CMC, a Disclosure Review
Document (DRD), which sets out the parties’ proposals for the appropriate disclosure
model[s]. The DRD is also the method through which the parties share information about
how documents, including electronically stored information (including metadata and socalled 'deleted data' and the like), are stored and how they might be searched and
reviewed. The parties are also required to discuss and seek to agree on the use of
software or analytical tools, including technology assisted review software and techniques,
with a view to reducing the burden and costs of the disclosure exercise.
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Another key feature of the scheme is that it expressly sets out new duties which are
placed on parties and their legal advisers, which are more onerous that those set out in
CPR 31 and existing Practice Directions, in relation to the preservation of potentially
disclosable documents and to disclosure. The duties are backed up by sanctions for noncompliance.
Practical advice
In-house lawyers and others involved in Business and Property Courts litigation should
familiarise themselves with new PD51U and associated documents, and ensure that their
internal processes and procedures reflect the requirements of the scheme. In particular,
staff training as to new legal and procedural duties and requirements, and as to the
principles underlying both disclosure and legal privilege will be vital.
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