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Settlement
Commercial disputes of some sort are inevitable for most businesses at
one time or another. Prudent organisations often implement measures to
help avoid and minimise the risk of disputes and will always try to resolve
a dispute at the earliest possible opportunity.
In this chapter from Walker Morris' little green book of dispute resolution in
England and Wales, we explain some of the key issues that can arise
when parties seek to negotiate a settlement and we share some of our top
tips and practical advice.
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1. WHY CONSIDER SETTLEMENT?
What is a settlement?
Parties to a dispute achieve a settlement when they agree a compromise to resolve the
issues between them. Settlement can take place at any time, whether before or after court
proceedings have started. Where possible, settlement should be considered as early as
possible in a dispute. In most cases, finding an amicable, commercial resolution quickly
and cost-effectively will be preferable to becoming involved in a protracted dispute.
Settlement agreements are binding on the parties and are enforceable through the courts.
Settlement agreements can be oral but are easier to enforce if the parties have set down
the terms of their compromise in writing.
What is the effect of a settlement?
A settlement ends the parties' dispute and can, if the parties so intend, bring to an end any
related legal proceedings. After reaching a binding settlement, the parties cannot start
fresh legal proceedings in relation to that dispute except in very rare circumstances.

2. HOW DO THE COURTS IN ENGLAND AND WALES ENCOURAGE SETTLEMENT?
There are a number of ways in which the courts, through the Civil Procedure Rules (CPR),
encourage parties to settle their claims.
Pre-Action Protocols
Various Pre-Action Protocols, which set out certain steps which parties should undertake
before issuing court proceedings in general or specific types of civil claim, require parties
to take appropriate action to understand their and their opponent's cases (and the potential
costs involved in pursuing litigation) before making the serious decision as to whether to
commence proceedings. The protocols require the parties to consider settlement both as
part of the pre-action process and throughout the proceedings and up to trial. The
protocols have some force because there are cost sanctions for parties who do not
comply.
Case Management and encouraging ADR
The court has wide ranging powers to manage court cases and to ensure that they are
dealt with and progressed by the parties in the most timely and cost effective manner. As
part of the case management process, the court encourages the parties to engage in
alternative dispute resolution (ADR) wherever appropriate. A court may suggest ADR to
parties and, in some cases, may even order parties to take this approach. In addition,
parties should remember that those who unreasonably refuse to engage in ADR risk cost
penalties.
Other opportunities and reminders to consider settlement are given to the parties during
the proceedings. In particular, the Directions Questionnaire requires the parties to confirm
whether they want the court proceedings to be stayed to allow an opportunity to attempt
settlement and it directs the parties to further information about mediation. Legal
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representatives must also confirm in the Directions Questionnaire that they have explained
settlement options and the importance of trying to settle to their client.
Part 36
Part 36 of the CPR provides a formal mechanism which enables a party to make a
settlement offer to their opponent. This offer, if rejected, can put that opponent at a
significant risk of incurring costs penalties in any subsequent litigation. We explain in more
detail below the key aspects of the Part 36 settlement regime.
The effect of unreasonable behaviour during proceedings
At the end of any interim application or after a trial, the court will consider who should pay
the legal costs. At this point, the parties' behaviour will be one of the criteria considered
and unreasonable conduct in relation to settlement attempts could lead to costs penalties.
For example, parties who expend disproportionate costs in the pursuit of what turns out to
be a small recovery, might find themselves penalised in costs despite a prima facie 'win'.
Similarly, parties who unreasonably refuse to engage in ADR may be penalised.
Key Notes / Key Tips
Tip: Always consider offers to engage in ADR methods, such as mediation, for
example, seriously. Do not refuse such offers unless you have very good reason. Make
sure that you document and explain your reasons for refusal. Remember, never ignore
any offer to engage in settlement/ADR - silence or a blanket refusal will never be
reasonable.
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3. HOW TO APPROACH SETTLEMENT
We consider below some of the key issues of which parties need to be aware when
reaching settlement, so that they can ensure that any compromise agreement has the
intended legal effect and force, and so that any related legal proceedings are dealt with
appropriately.
Be prepared to compromise
Settlement negotiations can range from informal discussions over coffee to a full scale
meeting with lawyers present. They can be initiated and take place by telephone, in a
meeting, by email or letter - whatever means of communication is appropriate for the
particular case. The negotiations can take place solicitor to solicitor or principal to principal.
Consideration should be given as to the most appropriate person to conduct the
negotiations. The key is always to prepare well, to ensure the other party understands the
basis on which you are negotiating, to listen and, if you wish to settle the matter, to be
prepared for some compromise.
Key Notes / Key Tips
Note: Some degree of compromise is almost inevitable in any settlement negotiation.
Parties must be prepared to weigh up various factors including, for example, the value
of the claim, the costs (including irrecoverable costs) at stake, the strength or weakness
of the case, any potential damage to reputation, and so on.
Factors to consider before a settlement discussion
Prepare: Preparation might be time consuming but it is well worth the effort. Those with
responsibility for the negotiations should:
 Ensure they discuss the dispute with those who have first hand knowledge of the

issues and facts.
 Read the relevant documents including the contract and the contemporaneous

correspondence.
 Review the sums in dispute, the scope of the dispute and the potential costs.
 Consider whether to obtain a solicitor's advice about the appropriate next step and on

the strength of the claim or defence.
 Crucially, come to the negotiation with the requisite authority for or on behalf of the

disputing party to reach a legally binding settlement.
Key Notes / Key Tips
Tip: When preparing for and negotiating settlement, it is important to deal with every
aspect of the dispute so that any agreed settlement achieves finality.
Be clear about the settlement objectives: Whether the negotiation is to take place over
the telephone or face to face, or whether it will be handled by correspondence, it is prudent
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to prepare a list of what is needed from the settlement. Parties could consider preparing
their ideal 'heads of terms' and in doing this should reflect on:
 What is the highest (and lowest) sum the party would accept/offer in settlement?
 Are there any non-monetary terms to be considered (for example, a delivery of goods,

repairs or an apology)?
 Which issues need to be settled? What sums are at stake on each of those issues?
 Is the settlement in full and final settlement of all outstanding disputes between the

parties?
 If not, which issues remain in dispute?
 How much has been incurred in costs? Do you want to recover/are you willing to pay

costs?
 Is any tax payable?
 Are there any international elements to the dispute? Is there potential for any

international issue to affect any aspect of settlement? Specialist legal advice may be
required as to any governing law and jurisdiction issues, as well as any local law, tax or
currency implications.
 Which party will be responsible for the costs? Can the paying party pay? If there are

concerns, consider obtaining additional security, e.g. a parent company guarantee.
Have they been quantified? If not, how will the costs be quantified?
 Is any interest payable? If not, do you want to recover/are you willing to pay interest?
 Are there any other parties involved in the dispute? Are they involved in the settlement

negotiation? Should they be? (See section on Settling with co-defendants: Joint,
several or joint and several liability below).
 Do you want the terms to remain confidential between the parties?
 Who will inform the court of the settlement and draw up any court papers if proceedings

have been commenced?
Any offer made after considering the above must be set out clearly and cover all key
issues in the dispute.
Confidentiality: If the parties want to keep their settlement discussions confidential, they
should make this clear before they start. Terms of confidentiality should also be included in
the settlement agreement.
Negotiating 'without prejudice': Discussions and correspondence in which parties make
a serious attempt at settlement are normally considered to be 'without prejudice'. This
means that anything discussed cannot later be relied on in court proceedings, although
there are a few exceptions to this rule. Parties can therefore negotiate freely without fear
that anything said may prejudice them in subsequent litigation if settlement cannot be
achieved.
Whether without prejudice privilege exists is a question of law, depending on whether the
communications in question comprise genuine attempts to settle. Simply labelling a
communication ‘without prejudice’ is irrelevant.
Once settlement is reached, the terms of that settlement are not without prejudice
(although it is open to the parties to make them confidential).
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Key Notes / Key Tips
Note: Occasionally, where the parties disagree about whether a settlement took place
or upon what terms, the court may require evidence of the conduct of the settlement
negotiations. Parties should therefore keep a written record of all their discussions.

Negotiating 'subject to contract': Negotiating 'subject to contract' enables the parties to
hold discussions and negotiate in the knowledge that there will be no binding agreement
until the terms are set out in an agreed contract. Without the use of this phrase, parties in a
negotiation who make a settlement offer which is accepted, could find themselves subject
to a binding agreement which might not be what they intended. Parties can lift the 'subject
to contract' restriction as soon as they are ready to conclude the settlement.
Parties should be aware, however, that the ‘subject to contract’ protection refers to
completion between the parties of a common law contract, which can be in written form,
but is not necessarily so. If the parties require not to be legally bound until all the terms
between them are agreed and recorded in a formal written contract, then that should be
specifically expressed (and evidenced) during their negotiations.
If negotiations are going to be the subject of any other conditions, for example, subject to
board approval, it is important that those conditions should be made clear at the outset of
any negotiations to avoid arguments that a binding settlement was entered into.
Key Notes / Key Tips
Tip: Always ask for more information if you don’t understand the other side's position.
Tip: Only think about threatening court proceedings if you are fully prepared to issue
court proceedings. Empty threats can completely undermine a party’s position in
settlement negotiations.
Tip: Remember, if discussions or documents do not amount to genuine attempts to
settle a dispute, they will not be protected from disclosure to the court, regardless of any
attempt to label or categorise them ‘without prejudice’.
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4. RECORDING THE SETTLEMENT AGREEMENT (AND ENSURING IT IS ENFORCEABLE)
Oral agreements are not ideal
Settlement agreements can be oral and do not need to be written down to constitute a
binding contract. However, oral agreements are not an ideal solution. Even for businesses
with strong commercial relationships, there is always the chance of a communication
breakdown. It is difficult and potentially expensive to prove an oral agreement when the
parties have a different recollection of what they agreed. Parties should therefore aim to
record their agreement or get it evidenced in writing - and ask the other party to confirm it
reflects their understanding of what was agreed.
Ideally, a settlement agreement should be negotiated, drafted in writing (which will
inevitably involve further negotiation) and signed. In reality, some people prefer to ‘seal’ an
agreement orally or with a nod of the head or a shake of the hand. Those who prefer this
approach should consider the following suggestions to try to ensure that the settlement is
recorded accurately and is therefore more likely to be capable of enforcement.
Record the agreement: make notes at the meeting or during the telephone call in
manuscript or electronically. If necessary, take along an assistant to take notes (but even if
you do this, you should still personally keep a brief record of the key terms agreed in case
of any misunderstanding/mistakes.) Record who you met, where, when and who else was
present as well as the key terms agreed. If there is anything unusual about the agreement
and why particular terms were agreed, make a note of that too.
Follow up all discussions: always follow up agreements you have reached in oral
discussions with an email or a letter. Set out what you have agreed. Send your written
confirmation as soon as possible after the oral agreement is reached while it is still fresh in
your and the other party's mind. If agreement to certain terms was hard won, do not be
reticent about confirming your strength of feeling about particular terms. For example, "As
you know, it was crucial that we agree a payment date of [...] because [...]". You might also
want to thank the other party for their compromise - or point out your own compromise.
You should also ask for the other party’s written response confirming that the terms set out
in your follow-up correspondence accurately reflect their understanding of the agreement
reached.
If the other party disputes your written confirmation of what has been agreed orally:
take immediate steps to clarify the agreement and ensure that all outstanding/disputed
points are agreed. Ensure that this further clarification is also recorded in writing.
Do you intend to be bound to a settlement agreement reached in your discussion?:
if the answer is no', then you need to specify that the discussions are to be held 'subject to
contract'. If you intend to agree heads of terms only and intend to draw up a formal, written
contract after the discussion which identifies full terms of settlement, ensure that that is
made clear (and, ideally, recorded in notes) in your 'subject to contract' discussions.
If you later agree to amend the terms of the settlement agreement: the above tips also
apply to recording the changes.
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Key Notes / Key Tips
Tip: Frequently entering or amending agreements, such as settlement agreements or even
your day-to-day commercial agreements, orally by telephone or in meetings, can lead your
trading partners to expect you to behave in a similar way in the future. This could result in
you being inadvertently bound by a contract when you only wanted an exploratory
discussion. If you are discussing any terms, always state clearly whether you regard the
discussion as binding or just a preliminary or exploratory discussion which is 'subject to
contract'. Alternatively, change your practice and confirm all oral agreements in writing.
Better still, contract only in writing. It is standard in most commercial agreements to include
a provision that any amendments need to be in writing unless the parties agree otherwise.
A settlement agreement is a contract - and is binding on the parties
The best way of formalising a settlement is for the parties to negotiate, agree and sign a
written settlement agreement. Such an agreement will set out the parties' agreed terms
and will be easier to enforce should there be any later disagreement.
The law of contract applies to settlement agreements. To be enforceable, a settlement
agreement must include all the requirements of a valid contract. In particular, there must
be:
 A dispute to be resolved.
 An offer to settle which is accepted.
 Consideration (that is money or money’s worth, and can include fulfilment of mutual

promises by the parties. For example, a promise not to proceed if the other pays a
specified sum).
 The terms of the settlement agreement must be clear and complete with all material

terms agreed.
 The parties must have intended to enter a binding settlement agreement.

It is important to include all the key terms: parties cannot rely on the courts to fill in the
gaps if anything crucial is missing.
In most cases where solicitors are instructed and involved in the dispute resolution
negotiations, the settlement will often be concluded by an exchange of emails or letters or
the solicitors will draft a formal settlement agreement to be signed as an agreement or a
deed.
Key Notes / Key Tips
Note: Settlement contracts can arise orally or in writing, plus an exchange of emails or
other correspondence can result in a binding settlement.
Settling with co-defendants: Joint, several or joint and several liability
It is often the case that, as part of a settlement agreement, a claimant creditor will be
prepared not to pursue certain claims or parties, but wishes to retain its rights in respect of
others. In those circumstances it will be essential to ensure that any settlement agreement
releases only the liability that the parties intend should be released. A particular trap for the
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unwary is the inadvertent release of causes of action arising by virtue of joint or joint and
several liability.
Key Notes / Key Tips
Tip: In any case involving any potential co-defendants, take specialist legal advice
before concluding any settlement agreement.
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5. DEALING WITH SETTLEMENTS WHERE A COURT CLAIM HAS BEEN ISSUED
How to make an offer
Parties involved in court proceedings (where a claim has been issued) can make a
settlement approach in a number of ways. The method chosen will depend on the facts of
the case and the offeror's circumstances. The type of offer made will dictate how the
parties can respond to the offer or deal with any acceptance. It will, for example, dictate
whether a rejected offer can be referred to the judge in court proceedings later.
An offer made without prejudice cannot be referred to by the parties at any time in the
proceedings (unless the parties agree). Settlement communications cease to be without
prejudice, however, as soon as a settlement is concluded.
An offer made without prejudice save as to costs cannot be referred to by the parties at
any time whilst the substantive dispute is ongoing (again, unless the parties agree), but it
can be shown to the court following settlement of the main dispute when it comes to
deciding who pays the legal costs.
An open offer is made with full admissibility to the court.
A Part 36 offer is governed strictly by the settlement regime set out in Part 36 of the CPR.
A Part 36 offer is a settlement proposal which can be time-critical and which puts pressure
on an offeree to consider the offer seriously. Depending on the outcome of subsequent
litigation, rejection can lead to heavy penalties in costs. A Part 36 offer is made 'without
prejudice save as to costs' which means that the parties cannot tell the court about its
existence until it comes to a review of who pays the costs and how much is payable. The
court must then take the offer into consideration when deciding costs and there are strict
rules about how that must be done.
Where a Part 36 offer is validly made and is not accepted and where the offering party
then equals or does better than its offer at trial, then the party who failed to accept faces
the automatic sanction of having to pay the offering party’s costs of the litigation from the
time of the offer onwards. If the offering party is the claimant, Part 36 affords additional
incentives to encourage the making of a Part 36 settlement offer: defendants have to pay
claimants’ costs on the indemnity basis (i.e. a larger proportion of the costs, as they are
not subject to or limited by reasonableness or proportionality), as a ‘punishment’ for refusal
to accept a sensible offer. There is also the further sanction of an enhanced recovery for
claimants: in a monetary claim claimants can see their damages enhanced by 10% on
awards of up to £500,000 and by 5% above that, up to a maximum enhancement of
£75,000; and in a non monetary claim, the sum awarded by the court against the
defendant for costs can be enhanced by 10% up to a maximum of £75,000.
It is important to note that Part 36 offers remain ‘on the table’ and can be accepted at any
time unless the offeror serves notice of withdrawal of the offer. This means that Part 36
offers survive counter-offers and subsequent offers. If the circumstances of a case change
- for example, if the offeror’s prospects of success at trial improve significantly such that an
earlier offer would no longer represent a suitable settlement - parties should continually
keep any offers made under review and should consider making formal withdrawals, or
late acceptances, if appropriate.
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Key Notes / Key Tips
Tip: Part 36 offers must follow certain formalities if they are to be validly made.
Similarly, there can be crucial deadlines for acceptance and potential cost sanctions for
refusal. Whether you are claimant or defendant, and whether you wish to make or have
received a Part 36 offer, take immediate legal advice from a dispute resolution
specialist.
A Calderbank offer is also an offer made 'without prejudice save as to costs'. It is usually
made in writing in letter form, but it does not have the same legal effect and implications as
a Part 36 offer. The parties cannot tell the court about the letter until it comes to the issue
of costs and the court may then take the offer into consideration when making a costs
order - the court does not necessarily have to give the letter any weight. If the rejected
offer would have resulted in the offeree being in a better position, the court might impose
costs penalties. In addition, unlike a Part 36 offer, a Calderbank is a contractual offer,
which dies upon the making of any counter-offer.
Finalising a settlement
If the parties settle their dispute during court proceedings, they must take extra steps to
conclude those proceedings. There are various options, depending on the circumstances.
Key Notes / Key Tips
Note: Discontinuing a claim where legal proceedings are in process is very different to
settling a dispute. Settlement can occur at any time before or after proceedings have
commenced. A claim can only be discontinued where legal proceedings have been
commenced and, crucially, a claimant who discontinues its claim or a defendant who
discontinues its counter-claim will normally be responsible for paying the other side's
costs.
Consent Orders are a form of court order which the parties agree between themselves,
and then ask the court to approve and make binding. A Tomlin Order is a type of consent
order which sets out what the parties have agreed. It can refer to terms set out in an
attached schedule, document or settlement agreement. It can be used when parties to
ongoing court proceedings settle their claim and it effectively compromises litigation by
staying (ceasing), rather than ending, the proceedings. The stay allows the parties to come
back to court to enforce their compromise if necessary, rather than having to start new
proceedings. Tomlin orders can also be drafted to preserve the confidentiality of the terms.
For example, a settlement agreement can be identified in the order without the parties
having to attach or file it with the court.
Parties can also request orders by consent for the dismissal of proceedings. This form of
consent order terminates the court proceedings altogether.
Another alternative is the unilateral discontinuance or withdrawal of a claim or counterclaim. Parties should be aware that a party who discontinues must pay the opponent's
costs.
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Key Notes / Key Tips
Note: If settlement is reached during court proceedings, parties must tell the court
immediately of the settlement.
Remember to deal with legal costs in any settlement
Settling parties should ensure that they agree expressly on who will bear the legal costs of
a dispute. Without such agreement, the parties will be treated as each having agreed to
bear their own costs. The agreement on costs should be set out in the settlement
agreement.
If a compromise is reached in which one party has agreed to pay the other's costs but no
court proceedings have been started, the parties can still ask the court to carry out a
detailed costs assessment if agreement cannot be reached between the parties
themselves as to the amount of costs payable.
Remember to deal with tax
Parties should always ensure that appropriate local/international taxation advice is taken
before concluding any settlement agreement. Remember to ask whether any settlement
sum is inclusive or exclusive of VAT, and whether any element of any consideration can be
exempt - the terms of your settlement agreement should then deal with any tax issues
appropriately.

6. ENFORCING A SETTLEMENT AGREEMENT
What happens when a party refuses to honour a settlement agreement?
A settlement agreement is a contract and the law of contract therefore applies. That means
that if a party refuses to honour a term of the settlement agreement, it is in breach of
contract. The method of enforcing a settlement agreement will depend on what the parties
intended. If the parties' intentions are not clear, the court will have to ascertain them either
from the written settlement agreement (if there is one) or from the supporting evidence
(such as a confirmatory letter or email).
Key Notes / Key Tips
Tip: Asking the court to ascertain the parties' intentions behind a settlement agreement
can be an expensive and time consuming process. It is far better to ensure from the
outset that the settlement agreement is well drafted and includes all the relevant terms
or that the agreement is evidenced fully in writing.
If the parties intended the settlement agreement to end their dispute, the court will not
usually allow the parties to resurrect the substantive dispute. The party seeking
enforcement of the agreement must apply to the court, in a breach of contract claim,
merely to enforce the terms of the settlement.
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If the parties intended that they could revive the original claim in the event that a party is in
breach of the settlement agreement, the party seeking to enforce can choose either to
resurrect the original dispute or to enforce the terms of settlement.
Key Notes / Key Tips
Tip: If either party wants the option of reopening the original dispute and progressing
the original court proceedings in the event of a breach of a settlement agreement, they
must include a term to that effect in the settlement agreement itself (and in the
settlement order or judgment where court proceedings had been issued).
Enforcement where the terms are set out in a court order or judgment
Where the parties have obtained a court order or judgment setting out the terms of their
settlement, enforcement action will depend on the type of order. For example, Tomlin
orders can be effected by applying to court to turn the contractual obligation set out in the
appended agreement into a court order.
Can a settlement agreement be set aside?
There are some circumstances where a party can have a settlement agreement set aside.
These can include: one party's incapacity; where one party misrepresented a material fact
which induced the other to enter the settlement; where duress or undue influence were
exerted; where the agreement is illegal or where a mistake was made about a fundamental
issue which means the settlement is impossible to perform. In the event of these
circumstances, a party can apply to court for a declaration that the agreement is invalid
and/or for an order to set it aside.
Final tips for effective settlement
 Consider your options for ADR as soon as possible.
 Ignore any ADR attempts made by your opponent at your peril! Consider carefully and

always respond to any invitations to engage in ADR.
 Ensure that you are fully aware of the consequences of compromising each of the

issues in dispute.
 Ensure that any settlement terms reached are comprehensive and clearly recorded.
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